2019 APAAC Annual Prosecutor Conference
June 19-21, 2019
Arizona Grand Resort & Spa
Phoenix, Arizona

2019 APAAC Annual
Prosecutor Conference

215 Century Modern Prosecution

A Hard Knock Life: The VBR and the
Forgotten Masses of Kids in Care

Presented By:

SHAWN FULLER
General Counsel
Arizona Department of Child Safety

Distributed by:

Arizona Prosecuting Attorneys’ Advisory Council
1951 West Camelback Road, Suite 202
Phoenix, Arizona

ELIZABETH BURTON ORTIZ
EXECUTIVE DIRECTOR



5/31/2019

STATE OF
_ARIZONMA

A HARD KNOCK LIFE:
THE VBR & THE
FORGOTTEN MASSES
OF KIDS IN CARE

SHAWN CLAYTON FULLER —GENERAL COUNSEL

» RULE 1.1
» RULE 1.2
» RULE 1.3
» RULE 1.4
» RULE 3.2

OUTLINE

COMPTETENCE

SCOPE OF REPRESENTATION
DILIGENCE
COMMUNICATION
EXPEDITING LITIGATION




OUTLINE

» DCS ADVOCATES & AVCY
» E.H. DECISION & “VICTIM” DEFINITION
» CROSBY DECISION

> VICTIM RIGHTS CASELAW

5/31/2019

ER 1.1 COMPETENCE

ER 1.1 COMPETENCE

1)
2)
3)
4)




ETHICS OPINION 86-04
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IN RE ALEXANDER
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You are ethically required to
assess your legal skill level and refuse
assignments that are beyond
your capabilities.

ER 1.2 SCOPE OF
REPRESENTATION

ER 1.2 SCOPE — REPRESENT.
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Art. 2 § 2.1 — VBR

6) To confer with the prosecution ...
before trial or before any
disposition of the case...

ER 1.3 DILIGENCE

Art. 2 § 2.1 — VBR

8) To receive prompt restitution...




STATE v. NUCKOLS
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ER 1.4 COMMUNICATION

ER 1.4 COMMUNICATION

1)

2)




Art. 2 § 2.1 — VBR

3) To be present at and informed of
all criminal proceedings...
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ER 3.2 EXPEDITING LITIGATION

A CONTINUANCE IS AS GOOD AS
AN ACQUITTAL, IT JUST DOESN'T
LAST AS LONG.

- EDWARD BENNETT WILLIAMS

Art. 2 § 2.1 — VBR

10) To a speedy trial or disposition...
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HOW DO KIDS COME INTO CARE?

W

CHILDREN IN OUR CARE-BY THE
NUMBERS

WHEN CHILD VICTIMS ARE IN OUR CARE...




victimservices@azdcs.gov

»CHILD’S NAME

»CHILD'S DOB
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DCS / AVCV PARTNERSHIP

YOUR “FIRST DATE” WITH AVCV...




EH.
(CHILD WHOSE BROTHER WAS MURDERED)

Vs,

HONORABLE JUDGE SLAYTON

COCONINO COUNTY ATTORNEY'S OFFICE

DEFENDANT JASON CONLEE
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DEPENDENCY & CRIMINAL

DCS / AGO LEQ / CCAO
» DX PROCEEDINGS > INVEST. ONGOING
» KILLERS FORCED TO TESTIFY > KILLERS INDICTED
» DX & SX TRIALS > PLEA AGMT. & TRIAL
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KILLERS FORCED TO TESTIFY

JASON CONLEE LILLIAN HESTER
¥ Admits murderad child had # Admits murdered child
“trouble eating”.. severely underweight...
¥ Adrits murdered child # Admits murdered child
“harmed himself” & “difficult “harmed himself”..,
to parent”...

»Admits no med. care for

¥ Admits to parenting role.. murdered child in past year...

5/31/2019

KILLERS FORCED TO TESTIFY

14



VIOLATION OF VICTIMS" RIGHTS

5/31/2019

“The Coconino County Attorney notes that the
Victims’ Bill of Rights contemplates that only one
person—the person against whom the crime was

committed—can exercise victims’ rights if the

crime victim is living, even though other
individuals {including the crime victim’s parents
and siblings) may have suffered sertous harm as a
result of the crime.”

“The County Attorney thus argues that, in the
case of a deceased or incapacitated victim, the list
of relations—spouse, parent, child, grandparent,
sibling, etc.—should be read as creating a class of
potential representatives of the deceased victim,
i.e., a class of persons from which one member is
to be selected to take the place of or speak for

the victim.” {emphasis added)
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A.R.S. § 13-4401(19)

“Victim” means a person against whom the criminal offense has been
committed, including a minor, or if the person is killed or incapacitated,
the person's spouse, parent, child, grandparent or sibling, any other
person refated to the person by consanguinity or affinity to the second
degree or any other lawful representative of the person...

5/31/2019

“[1]n cases in which there is a deceased or incapacitated
victim, anyone who fits within the enumerated categories
of famitial refations specified in A.R.S. § 13-4401{1%}is a
victim and thus entitled to the rights guaranteed under
Arizona’s Victims' Bill of Rights. Accordingly, £.H. must be
permitted to exercise such rights in any prospective
proceedings involving the crime committed against J.H.”
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CROSBY v. FELL
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CROSBY v. FELL

Facts:

¥ luly 5, 2016, while alone with her Father, 5-month-old child
became fussy and later had a seizure

¥ Croshy called 911

¥ At hospital child was diagnosed with subdural hematoma,
bifateral retinal hemorrhaging and retinoschisis

18



Facts:

¥ DCS took custody of child and filed a DX petition on July 13,
alleging Father abused child by violently shaking her

» November 10 the DX trial began and fasted for 11
nonconsecutive days

» December 15, while DX tral ongoing, PCAO indicts Crosby for
Child Abuse, DCAC {brain damage, retinal bleeding &
retinoschisis

5/31/2019

Facts:
» March 8 DX Ruling...

“IDCS] has not met it's burden of proving by a preponderance of
the evidence that Mr. Crosby inflicted physical injury,
impairment of bodily function, or disfigurement to [the child}”
and “the Court has found that is maore likely than not that
[Crosby] did not injure [the child].”

Facts:
¥ Crosby argues ISSUE PRECLUSION bars prosecution

1)} Fact actually litigated prev. - final judgment — full opp. to
litigate — fact at issue essential to prior judgment

2} Mutuality of parties

19



THE SUPREME COURT SAYS...
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THE SUPREME COURT SAYS...

“If the state cannot prove a dispositive fact under the
preponderance standard, it is uniikely to be able to do
so, absent new or additional evidence, in a subsequent

criminal proceeding under the more-demanding
standard of beyond a reasonable doubt.”

TIME LIMITS

20
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KEY DIFFERENCES
Dependency Criminal
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THE SUPREME COURT SAYS...

“The State, acting through DCS and the County
Attorney, has brought its power to bear on Crosby
through both dependency and criminal proceedings.
That different legal offices handle different cases does
not mean that the State is not a party in both actions.”

5/31/2019

TAKEAWAY
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| AN FALER
VICTIMS’ RIGHTS AT A GLANCE i&n== N
VIGTINS' RiLL, OF RIGHTS! Adtiel § 2,1, Constitution: ofthe Slele of Asizona

CRINE VICTHS® RIGHTS! ARS, 8 134401 - 2442

{STATUTORY)

Frosecutor's duty bo Inform victims of thelr rights:

One linchpin of the Viotim's BI Malﬂlﬂi E5 the Aght of viclims lo be Informed of thefr consiautional ﬂqills.aﬁd Ihe siate haz an affirmatie obligation lo 3o
nform Liem. Sea, Sala v. Aizons Bd. Pardogs & Parolas, 178 Arr. 591, 557, BTS P2d 824, 830 (Apa. 1

Vistnts presence durlng st ls canslltullunllry protected:

1estifylng
2 datted b righlh vfalr et o bewihwt morl becawse vielim hadta wwamwm sight, under Arizons Conslition, i3 mlend ll isminel
proceedings (hal defendant hud & righl fo eflend, Stats v Gonzalas, 181 Arz. 502, 512, 882 P2d 838, 848 (1993).

Victims are constitulfonally entilled to reslilution:

1 Aczona, vicims of orime ave @ conslfitions! righl e receivs prompi reslitdion from ke peres of persana capvinted of Iha admina! sopdual that
Cacsad dhi el Ioas of efary AeRL Coneh a2, 2Py Satn v Conlreres, 160 A 450, 454, BE5 FL28 155, 142 (A, 9545,

.AZ {aw grants victim stalis b wach person wha fits withla the dnﬂmd:auﬂﬂl&: of victim undor the stabn

aporsoian ay insl v 5 13:4401 grants el status lo each person v fis vitkin
m,unq e definad celegories of viclm under the stetula. EH. v. Stayton, Cocentno. Office and (defandam} Jasoh Coblie, 245 Artz
331,420 P:klﬁsd {App. 2018).

Vistims have vight to iefuse a s feguest of an Intervew of dapnsman'

thing vittims have e fits within any o the deflned categaries

of viclim under Ihe VBR/EIEME gheres lhﬂl ﬂﬂﬁ Dfiﬂfll!vl. See Xnappy. e, T/ falz, 237, Z!E HZ.! F‘zd 8BS EST [(1957).

Vicllms are entitted to “reascnable !xp!llse! assotfated with their volunhryathndlm:eil lalk;

as i " under the

S!amw Meacdrid, 207Atlz 29& &."»Pﬁd 1?}54{Ap1: 2004,

A mior victin's parents may exarcise all of the minor victhws rights:
Tha motesof 3 I makest gl vy octso allof b oy ilka's s, Inawing I i o e gresor ol 1 adeilon, the puset of a o
viclim may exerclsa his of her right b adolion ko tha minor, for the gposa of lending paranl! suppar. Stale v, trlads, 354 P2d 575, 577-78 fApp.
1988},

23




AZ 32w grants to each parson wh of Lhe statute:

iten  parson agaleLvrioma crimei cormited i docoase st oapasisled. ATLS. § T3-4401 grans it sfals o aaoh porson vho iz vitria
iy of lho -‘lﬂmdcalﬂﬁﬂﬁﬂomﬂlm unitter Ihe statute. EEL v, Slayica, Coconing County Atameys COffice and (dsfendant} dason Conlas, 245 Arz,
ml 428 P34 564 {App. ZG1B).

Crme Ath the viclis viegead:

Cim victim advocata vias prohibited Irom divulging The advocate’s conversation vith the victim pursusnt 1o the priviage in AR.S. § 134470, end
{ineretore the 4ial court proparly probibited the defendont from inlervievdng fhe mdvocale, State v, Fords, 233 Ariz, 543, 315 P 1200 (2014).

Gilim victims are permited to be accompanied by a service animal {suppott dog] while lestifying:

RS § 124942 provicas, n pettinent patt, “The court shall st a victla who I budo afthlocn yeac of 38 o hiava a faeilily o, if avaliable,
atcompany Ihe viclim vho lusifying in caun. .. The cou may aRorea victm vho b tighiosn vears o ace or mor or a vdtness 1o use a faciy dop.
feinphosis added).

Wictims have a fight to be heard at 2 bond hearing and are

“Hare, Ifia oparl's rufing—tel: capsider the dotims inalion of vhtar fhe defandant] vras bordable, tntass the viatlms
vore sub}celodcocm“-eumlnallou—mmilneskkwu‘ stolutory s g tho siaht fo ot after
ed!bﬂ' hﬂibm mada, vilhow! beir iolasllﬂ' Av)chm'! ‘nghl!.cbahnni':smelnlnniasnf\himumlnnmnlhoanght
1o h chidig heor eafoly contate) be Idorod and addrossed bufota tho detetrinztlon of whstiier a
elonian e sondetie Sl u el Notp e g wp zam Jatamas ohadon o).
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Asresting Offfcens ate victims of Lha ciime: Realsting Arsasl:

uilipho arrasling oficars can be viclins of a singlo charga of resising arresl, and may Whercfore rofuse pretiaf defease inlerviews per the VER. Stala
altherss, 245 Ariz. 264, 428 P.3d 188 (App. 2048).

Deferdant's are nol astomatically entitfed to an in camerm lrlspedinu of ictim mediral and counsefing records;

vho i A Tor alnst a mitnog, “AK.” vas not enlitled fo the production of
1he vidllm's o loc T s oo fot s v rvton unﬂm i bas ey possibly conlsles
exculpelory avidence, bacaues ha falled to shaw with ny speciicity fhet theta via
ntoraon fo ith o veas @il 65 & mallr of e piocess. Tt deleant d vt posent a :mﬁnhmly :pedﬂaba:lafo! oabiing pioduttion:of
medicalarnd counsefing rorords al lssue. State v, Kethwamod, 246 Ariz. 45, 433 R34 1205 {App. 201

Victhia n s Ceplat Case may natexpress an apilon ss o what senfence he ey shoudd fmpose:

A vifimin @ caplial cass mey ot exgress an oflfon as o viha sentanca ey shoatd imposs: Vioins ey meke stalsmants 13 ha sy cagaing he
et ond ho Joactof e eArat on 1 ek TomlYy, Lo v, Refosisin, 205 AR, 195, SOP34 412 tAriz. 2003).

THE END .

AN
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E.H. v. Slayton, 245 Ariz. 331 (2018)

429 P.3d 564, 798 Ariz. Adv. Rep. 34

245 Ariz. 331
Court of Appeals of Arizona, Division 1,

E.H., Petitioner,
V.

The Honorable Dan SLAYTON, Judge of the
Superior Court of the State of Arizona, in and for
the County of Coconino, Respondent Judge,
Coconino County Attorney's Office; Jason Conlee,
Real Parties in Interest.

No. 1 CA-SA 18-0130

i
FILED 8/30/2018

Synopsis

Background: In criminal prosecution involving
defendant accused of killing child, the Superior Court,
Coconino County, No. CR2016-00434, Dan R. Slayton,
I., denied request of deceased child’s sibling to be treated
as vietim under Vietim’s Bill of Rights. Sibling sought
special action review.

[Holding:] The Court of Appeals, Cattani, J., held that
definition of “victim™ in state Victims’ Bill of Rights
allowed for more than one person with relationship with
deceased or incapacitated person to maintain victim
status, and therefore sibling could be treated as victim in
criminal proceedings despite prior appointment of victim
advocate.

Jurisdiction accepted; relief granted.

West Headnotes (3)

(t Criminal Law
#=Civil liabilities to persons injured; reparation

Definition of “victim” in state Vietims’ Bill of
Rights allowed for more than one person with
relationship with deceased or incapacitated
person to maintain victim status, and therefore
deceased child’s sibling could be treated as
victim in criminal proceedings involving
defendant who was accused of killing deceased

child, though vietim advocate had already been
appointed. Ariz. Const. art. 2, § 2.1; Ariz. Rev.
Stat. Ann, § 13-4401(19).

Cases that cite this headnote

21 Criminal Law
#=Civil liabilities to persons injured; reparation

When the person against whom a crime was
committed is deceased or incapacitated,
Victims’® Bill of Rights grants victim status to
each person who fits within any of the defined
categories of victims under the statute. Ariz.
Rev. Stat. Ann. § 13-4401.

Cases that cite this headnote

Bl Criminal Law
#=Civil liabilities to persons Injured; reparation

A victim’s rights under the Arizona Constitution
and the implementing legislation do not include
the right to control the prosecution, but rather
the right to be treated fairly and with respect,
and an opporiunity to express views that the
prosecution and the court must consider but that
are not binding on the prosecutor or the court,
Ariz. Const. art. 2, § 2.1; Ariz. Rev, Stat. Ann,
§§ 13-4401(19), 13-4419(C), 13-4423, 13-4426,

Cases that cite this headnote

*%565 Petition for Special Action from the Superior Court
in Coconino County; No. CR2016-00434; The Honorable
Dan R. Slayton, Judge. JURISDICTION ACCEPTED,
RELIEF GRANTED

Attorneys and Law Firms

Arizona Voice for Crime Victims, Phoenix, By Colleen
Clase, Eric Aiken, Counsel for Petitioner

WESTLAY © 2019 Thomson Reuters. No claim to original U.5. Government Worls. i



E.H. v. Slayton, 245 Ariz. 331 {2018)

429 P.3d 564, 798 Ariz. Adv, Rep. 34

Coconino County Attorney’s Office, Flagstaff, By Stacy
Lynn Krueger, Michael 8. Tunink, Counsel for Real Party
in Interest Coconino County Attorney’s Office

The Zickerman Law Office PLLC, Flagstaff, By Adam
Zickerman, Counsel for Real Party in Interest Jason
Conlee

DeFusco & Udelman, PLC, Scottsdale, By Randall S.
Udelman, Counsel for Amicus Curiae National Crime
Victim Law Institute

Judge Kent E. Cattani delivered the opinion of the Court,
in which Presiding Judge James B. Morse Jr. and Judge
Lawrence F. Winthrop joined.

OPINION

CATTAN], Judge:

%332 1 PW1 E.H. seeks special action review of the
Coconine County Superior Court’s ruling denying her
request to be treated as a victim in criminal proceedings
involving Jason Conlee, who is accused of killing E.H.’s
six-year-old sibling, J.H. Under Arizona’s Victims® Bill
of Rights, if a criminal offense is committed against
someone who is killed or incapacitated, victims® rights
are to be accorded to “the person’s spouse, parent, child,
grandparent or sibling, any other person related to the
person by consanguinity or affinity to the second degree
or any other lawful representative of the person.” Ariz.
Rev. Stat. (“A.R.8."} § 13-4401(19); see also Ariz. Const,
art. 2, § 2,1(C). The superior court declined to treat E.H.
as a vietim, reasoning that § 13-4401(19) contemplates
that only one person may be designated as a
representative of the deceased, and in this case, such a
representative (a vietim advocate from Coconino County
Victim Witness Services) had already been appointed.
We hold to the contrary that, when the person against
whom the crime was committed is deceased or
incapacitated, § 13-4401 grants victim status to each
person who fits within any of the defined categories of
victims under the statute. Accordingly, and for reasons
that follow, we accept jurisdiction and grant relief.

DISCUSSION

92 Under Arizona’s Victims’ Bill of Rights, crime
victims have a right “[t]o be treated with fairness, respect,
and dignity, and to be free from intimidation, harassment,
or abuse, throughout the criminal justice process.” Ariz.
Const. art. 2, § 2.1(A)(1). Other rights include the right
“It]lo be heard at any proceeding involving a post-arrest
release decision, a negotiated plea, and sentencing” and
the right “[t]o confer with the prosecution, after the crime
against the victim has been charged, before trial or before
any disposition **566 *333 of the case and to be
mformed of the disposition.” See id § 2.1{A)(4), (6).

43 For these purposes, the Arizona Constitution defines
“vietim” as “a person against whom the criminal offense
has been committed or, if the person is killed or
incapacitated, the person’s spouse, parent, child or other
Iawful representative, except if the person is in custody
for an offense or is the accused.” Id § 2.1(C). The
Legislature has broadened the class of vietims by statute
to also include the deceased or incapacitated person’s
“orandparent or sibling, any other person related to the
person by consanguinity or affinity to the second degree
or any other lawful representative of the person.” A R.S. §
13-4401(19).1

[T 1)

94 TFocusing on the use of the word “or” in the
constitutional and statutory provisions, the superior court
interpreted those provisions as creating an exclusive
disjunctive, meaning a choice of one among several
options. But “or” can also be an inclusive disjunctive,
meaning one or the other or both. And in the context of
the Victims® Bill of Rights and as explained below, the
most logical construction is that “or” is used inclusively,
and that vietim status in cases in which there is a
deceased or incapacitated victim should be accorded to
anyone who is either a spouse, or a parent, or a child, or a
grandparent, etc. of the deceased person.

[13 bb g

5 Interpreting “or” as an inclusive disjunctive is
necessary to give meaning to the constitutional mandate
that victims be treated with respect, and it avoids a
process that would require the superior court o select the
most “appropriate” victim from among the categories of
Individuals listed in the statute. If, for example, the two
surviving parents of a deceased victim were to differ in
their view of whether a plea should be extended, or
whether a certain sentence should be imposed, see Ariz.
Const. art. 2, § 2.1(A)(4), (6), the superior court would
have no principled basis from which to choose just one
parent to provide input to the prosecutor and to the court.
Neither the constitutional nor the statufory provision
prioritizes one family member (within the designated
relationships) over another, and it would be demeaning to

WESTLAW  © 2019 Thomson Reuters. No claim to original U.8, Government Warks. 2



E.H. v. Slayton, 245 Ariz. 331 {2018)

429 P.3d 564, 798 Ariz. Adv. Rep. 34

all such relations to pit them against each other in
competition to be the person who best represents the
interests of the deceased.

46 Our interpretation of the statutory language is further
supported by the fact that the Legislature added to the
categories of potential victims under § 13-4401(19)
without any suggestion that the additions are only relevant
if no one else fits within the previously defined categories
of victims. Moreover, the prior version of the statute
included several categories of victims—parents, spouses,
and children—while specifically excluding anyone in
custody for an offense or who is the accused. The
Legislature added grandparents, siblings, and other
relatives to the list of designated victims without
specifying or implying that anyone other than a person in
custody or who is the accused may not be entitled to
vietim status. Thus, the statutory change is more logically
read as creating additional categories of victims, all of
whom are entitled to the rights guaranteed under the
Victims® Bill of Rights.

97 The Coconino County Attorney notes that the Vietims’
Bill of Rights contemplates that only one person—the
person against whom the crime was commifted—can
exercise victims’ rights if the crime victim is living, even
though other individuals (including the crime vietim’s
parents and siblings) may have suffered serious harm as a
result of the crime. See Ariz. Const. art. 2, § 2,1{(C);
AR.S. § 13-4401(19). The County Atforney thus argues
that, in the case of a deceased or incapacitated victim, the
list of relations—spouse, parent, child, grandparent,
sibling, etc.—should be read as creating a class of
potential representatives of the deceased victim, i.e., a
class of persons from which one member is to be selected
to take the place of or speak for the victim.

18 Although there may be some benefit to having a single
voice represent the interests of the deceased victim, the
language of the statnte contemplates the possible
appointment of a “lawful representative” (distinct **567
*334 from the deceased victim’s relations) to act in the
victim’s best interests with no suggestion that the
appointment of such a representative removes victim
status from other designated victims. See A.R.S. §§
13-4401(19), -4403(B). Moreover, as noted above, it
would be illogical to compel a procedure that would
require the superior court to arbitrarily select the most
“appropriate” survivor to represent the inferests of the
deceased victim.

B9 Finally, recognizing multiple victims under the

Footnotes

statute (both parents in the example noted above, or even
a broader group of relations as designated in the statute) is
not unworkable. The State and the court can hear and
consider multiple—even  conflicting—views from
multiple family members of a deceased victim without
unduly burdening the criminal justice system. And,
confrary to Real Parly in Interest Jason Conlee’s
assertion, a request to be accorded victim status is not an
improper attempt to “control the direction of the
prosecution.” A vietim’s rights under the Arizona
Constitution and the implementing legislation do not
include the right to “control” the prosecution, but rather
the right to be treated fairly and with respect, and an
opportunity to express views that the prosecution and the
court must consider but that are not binding on the
prosecutor or the court. See State v. Lamberton, 183 Ariz.
47, 49, 899 P.2d 939 (1995); Lindsay R. v. Cohen, 236
Ariz. 565, 567, | 8, 343 P.3d 435 (App. 2015); see also,
e.g., AR.S. §§ 13-4419(C), -4423, -4426.

CONCLUSION

%10 Based on the foregoing, we accept jurisdiction and
grant relief, holding that in cases in which there is a
deceased or incapacitated victim, anyone who fits within
the enumerated categories of familial relations specified
in ARS. § 13-4401¢19) is a victim and thus entitled to
the rights guaranteed under Arizona's Victims’ Bill of
Rights. Accordingly, E.H. must be permitted to exercise
such rights in any prospective proceedings involving the
crime committed against J.H.

111 We note that the superior court has already entered
Jason Conlee’s plea in this matter. The superior court
must determine (absent an agreement among the parties)
whether E.H. was on notice of prior proceedings and
timely asserted her rights as a victim, entitling her to a
reexamination of prior proceedings, see A.R.S. § 13-443¢,
and/or whether such reexamination would implicate
principles of double jeopardy.

All Citations

245 Ariz. 331, 429 P.3d 564, 798 Ariz. Adv. Rep. 34

WESTLAYY © 2015 Thomson Reuiers. No claim to original U.S. Governmeni Warks, 3



E.H. v. Slayton, 245 Ariz. 331 (2018)
429 P.3d 564, 798 Ariz. Adv. Rep. 34

1 The Victims’ Bill of Rights vests the Legislature with the power to “enact substantive and procedural laws to define,

implement, preserve and protect the rights guaranteed to viclims.” Ariz. Const. art. 2, § 2.1(D).

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.

WESTLAYY © 2018 Thomson Reuters. No claim to criginal U.S. Govemment Works.






Crosby-Garbotz v. Fell in and for County of Pima, --- P.3d ---- (2018)

2019 WL 438194
Only the Westlaw citation is currently available,
Supreme Court of Arizona.

Nikolas CROSBY-GARBOTZ, Petitioner,
V.

Hon. Howard P. FELL, Judge Pro Tempore of the
Superior Court of the State of Arizona IN AND
FOR the COUNTY OF PIMA, Respondent Judge,
State of Arizona, Real Party in Interest.

No. CR-18-0050-PR

|
Filed February 5, 2019

Synopsis

Background: Following dismissal of dependency
petition, which alleged that defendant had abused his
five-month-old daughter, and filing of criminal charges
against defendant for child abuse, defendant moved to
dismiss charges based on issue preclusion. The Superior
Court, Pima County, No. CR20165511-001, Howard P.
Fell, J, denied the motion. Defendant sought special
action relief in the Court of Appeals. The Court of
Appeals, 244 Ariz. 339, 418 P.3d 1112, denied relief. The
Supreme Court granted further review.

Holdings: The Supreme Court, Bales, C.J., held that:

[} issue preclusion may apply in a criminal proceeding
after a dependency proceeding;

[ there was mutuality of parties, as required for issue
prechusion to apply; and

11 issue in dependency proceeding and child abuse case
was the same, as required for issue preclusion to apply.

Opinion of the Court of Appeals vacated and remanded.

Timmer, J., filed dissenting opinion in which Gould and
Lopez, J1., joined.

West Headnotes (13)

[1

13]

14]

Infants
g=Res judicata and conclusiveness

Issue preclusion may apply In a criminal
proceeding when an issue of fact was previously
adjudicated in a dependency proceeding and the
other elements of preclusion are met.

Cases that cite this headnote

Criminal Law
&=Review De Novo

Application of issue preclusion is an issue of
law, which is reviewed de novo.

Cases that cite this headnote

Judgment
é=Nature and requisites of former adjudication
as ground of estoppel in general

Issue preclusion serves to protect litigants from
the burden of relitigating an identical issue and
to promote judicial economy by preventing
needless litigation.

Cases that cite this headnote

Judgment
#=Nature and requisites of former adjudication
as ground of estoppel in general

Issue preclusion seeks to avoid the basic

unfairness associated with duplicative, harassing
litigation.

Cases that cite this headnote
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18]

{7

Judgment

g==Matters in Issue

Judgment

g=Matters actually litigated and determined

When the second case is npon a different cause
of action, the prior judgment or decree operates
as collateral estoppel only as to matters actnally
in issue, or points controverted, upon the
determination of which the judgment or decree
was rendered.

Cases that cite this headnote

Judgment
#=Nature and requisites of former adjudication
as ground of estoppel in general

Issue preclusion applies when a fact was
actually litigated in a previous suit, a final
judgment was entered, and the party against
whom the doctrine is to be invoked had a full
opportunity to litigate the matter and actually
did litigate it and the fact was essential to the
prior judgment. Restatement (Second) of
Judgments § 27.

Cases that cife this headnote

Judgment

g=Mutuality of estoppel in general
Judgment

¢=Criminal prosecutions

In criminal cases, courts require mutuality of
parties or their privities as an additional element
of issue preclusion, which is consistent with the
Restatement’s more general issue preclusion
rule which applies in a subsequent action
between the parties. Restatemeni (Second) of
Judgmenis § 27,

Cases that cite this headnote

181

1%

noj

f11]

Judgment
g=Nature of Action or Other Proceeding
Judgment
g=Nature of Action or Other Proceeding

That two types of cases have different purposes
does not affect the application of issue
preclusion, but rather informs the application of
claim preclusion,

Cases that cite this headnote

Judgment
@=What constilutes identical causes

Under claim preclusion, a final judgment may
preciude later litigation of other caunses of action
based on the transaction or series of transactions
out of which an action arises, considering
whether the facts are related in time, space,
origin, or motivation. Restatement {Second} of
Judgments § 24,

Cases that cite this headnote

Judgment
f=Matters actually litigated and determined

Unlike claim preclusion, issue preclusion
requires that the issue be actually litigated in the
previous judgment.

Cases that cite this headnote

Judgment
@=Matters which could not have been
adjudicated

Issue preclusion does not apply where
circumstances are different, based on new
evidence or events pgiving rise to subsequent
prosecution.
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[13

Cases that cite this headnote

Infants
£=Res judicata and conclusiveness

There was mutuality of parties between
Department of Child Safety (DCS), which filed
dependency petition against defendant, and
county attorney, which brought subsequent child
abuse charge against defendant, as required for
issue preclusion to apply in criminal action;
even though DCS and county attorney were
different legal offices that handled different
cases, State was acting through DCS and county
attorney, and Attorney General’s Office, which
represented DCS in dependency proceedings,
had supervisory authority over county attorneys
and was responsible for handling appeals of
county attorneys’ cases. Ariz, Rev. Stat. Ann. §§
11-532(B), 41-193{A)(4), (5).

Cases that cite this headnote

Infants
¢=Res judicata and conclusiveness

Issue in dependency proceeding was same as
issue in subsequent child abuse case against
defendant, and therefore issue preclusion
applied to bar relitigation of whether defendant
abused daughter; even if the two proceedings
were governed by different substantive law and
different procedures, precise issue in criminal
case was whether defendant abused daughter by
shaking her, causing bleeding in daughter’s
brain and eyes, that factual issue was
adjudicated in dependency proceeding against
State, and State had not pointed to any
additional evidence it was foreclosed from
presenting in dependency proceeding, nor had it
indicated any changed circumstances that would
have made relitigation appropriate.

Cases that cite this headnote

Special Action from the Superior Court in Pima County,
The Honorable Howard P. Fell, Judge, No.
CR20165511-001. REVERSED

Opinion of the Court of Appeals, Division Two, 244 Ariz.
339,418 P.3d 1112 (App. 2017), VACATED

Attorneys and Law Firms

Richard L. Lougee, Tucson, and Bradley A. TenBrook,
Markus W. Risinger (argued), Woodnick Law, PLLC,
Phoenix, Attorneys for Nikolas Crosby-Garbotz

Barbara LaWall, Pima County Attorney, Jacob R. Lines
{argued), Deputy County Attorney, Tucson, Attorneys for
State of Arizona

Amy Knight, Kuykendall & Associates, Tucson, and
Carol Lamoureux, Hernandez & Hamilton, PC, Tucson,
Attorneys for Amicus Curiae Arizona Attorneys for
Criminal Justice

Timothy J. Agan, Lindsay Herf, Arizona Justice Project,
Phoenix, Attorneys for Amicus Curiae Arizona Justice
Project

CHIEF HJSTICE BALES authored the opinion of the .
Court, in which VICE CHIEF JUSTICE BRUTINEI. and
JUSTICES PELANDER and BOLICK joined. JUSTICE
TIMMER, joined by JUSTICES GOULD and LOPEZ,
dissented.

Opinion

CHIEF JUSTICE BALES, opinion of the Court:

*1 41 Issue preclusion, also known as collateral
estoppel, precludes relitigating an issue of fact in a later
case when, in a previous case, the same issue was
“actually litigated, a final judgment was entered, and the
party against whom the doctrine is to be invoked had a
fult and fair opportunity to litigate.” Chaney Bldg Co. v.
City of Tucson, 148 Ariz. 571, 573, 716 P.2d 28, 30
{1986). We hold that issue preclusion may apply in a
criminal proceeding when an issue of fact was previously
adjudicated in a dependency proceeding and the other
clements of preclusion are met. We find that those
elements are met in this case.
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L

2 On July 5, 2016, Nikolas Crosby-Garbotz (*Crosby™)
stayed home with his five-month-old baby (here referred
to as “C.C.”) while Lacy Crosby (“Mother”} went to
work. C.C. became fussy and later had a seizure and
appeared dazed and went limp. Crosby called 911, C.C.
was taken to the hospital, where she was diagnosed with
subdural hematoma, bilateral retinal hemorrhaging, and
retinoschisis. She did not have a skull fracture or trauma
to her neck or upper body.

93 Days later, the State, through the Department of Child
Safety (“DCS™), took temporary custody of C.C., and on
July 13, 2016, DCS filed a dependency petition alleging
that C.C. was dependent as to Crosby because he
abusively shook her to the point of causing bleeding in
her brain and eyes. DCS also alleged C.C. was dependent
as to Mother because she was unable to protect C.C, from
Crosby.

94 On November 10, 2016, the dependency trial began
and lasted for eleven nonconsecutive days, with the
juvenile court taking the matter under advisement on
February 16, 2017. While the dependency hearing was
ongoing, a grand jury on December 15, 2016, returned an
indictment against Crosby alleging child abuse under
ARS. §§ 13-3623(A) and 13-3601. Specifically, the
State charged Crosby with one count of child abuse
alleging that:

on or about the 5th day of July,
2016, NIKOLAS
CROSBY-GARBOTZ committed
child abuse by intentionally or
knowingly causing physical injury
to C.C,, a child less than fifteen
years of age, under circumstances
likely to produce death or serious
physical injury, to witt BY
CAUSING BRAIN DAMAGE
AND RETINAL BLEEDING AND
RETINOSCHISIS, in violation of
ARS8, § 13-3623(A)1), 13-3601.

45 From July 2016 through March 2017, C.C. was not in
Crosby’s or Mother’s care due to the pending dependency
petition. On March 8, 2017, the juvenile court issued its
ruling, dismissed the dependency petition as to both
parents, and retarned C.C. to Mother and Crosby’s care.
The judge ruled that DCS had not met its burden of proof

in establishing a dependency, expressly finding that “the
Department has not met its burden of proving by a
preponderance of the evidence that Mr. Crosby inflicted
physical injury, impairment of bedily function, or
disfigurement to [C,C.}” and “the Court has found that it
is more likely than not that [Crosby] did not injure
[C.C]” The State did not appeal the dependency
judgment,

*2 96 In May 2017, Crosby moved to remand for a
redetermination of probable cause in the criminal
proceeding, which the trial court denied. Crosby then
moved to dismiss, arguing that issue preclusion prevented
the State from relifigating whether he had abused C.C. on
Tuly 5, 2016. After an evidentiary hearing, the trial judge
denied the motion. Crosby sought special action relief
from the court of appeals, which accepted jurisdiction but
denied relief. Croshy-Garbotz v. Fell, 244 Ariz. 339, 340
F1,342 98,418 P3d 1112, 1113, 1115 (App. 2017).

17 Although the court of appeals noted that most elements
of issue preclusion appeared to have been met, id at 344
9 15-17, 418 P3d at 1117, it declined to apply
preclusion, id at 345 9§ 18, 418 P.3d at 1118. Relying on
cases from other jurisdictions, the court held in blanket
fashion that preclusion should not apply in these
circumstances because the state might forego dependency
proceedings if it were precluded from relitigating issues in
a later criminal proceeding, or it might instead present its
criminal case in the dependency proceeding which “could
unnecessarily complicate and delay the adjudication,
placing an undue burden on the juvenile court system.”
Id a1 347 § 28, 418 P.3d at 1120. The court also believed
that “the distinction between juvenile and criminal
proceedings would be impermissibly blmred.” /4. Finally,
the court refused fo adopt a case-by-case approach to
applying issue preclusion in this context, /d. § 29,

18 We granted review because this case presents recurring
issues of statewide importance. We have jurisdiction
under article 6, section 5(3) of the Arizona Constitution.

.

[2lg9 “Application of issue preclusion is an issue of law,
which we review de novo,” Picaso v. Tucson Unified Sch.
Dist., 217 Ariz. 178, 180 96, 171 P.3d 1219, 1221 (2007).

B #1410 Issue preclusion serves to “protectf ] litigants
from the burden of relitigating an identical issue” and to
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“promotfe] judicial economy by preventing needless
hitigation.” Parklane Hosiery Co. v. Shore, 439 U.8. 322,
326, 99 S.Ct. 645, 58 L.Ed.2d 552 (1979). As our courts
have noted, the doctrine seeks to avoid the basic
unfairness associated with duplicative, harassing
litigation. See Circle K Corp. v. Indus. Conmn’'n, 179 Ariz,
422, 426, 880 P.2d 642, 646 (App. 1993).

51 18] [7411 Arizona has long recognized that “when the
second case is upon a different cause of action, the prior
judgment or decree operates as an estoppel only as to
matters actually in issue, or points controverted, upon the
determination of which the judgment or decree was
vendered.” MacRae v. Beifs, 40 Ariz. 454, 458, 14 P.2d
253 (1932) (citing Bait. 5.5. Co. v. Phillips, 274 U.S. 316,
319, 47 8.Ct, 600, 71 L.Ed. 1869 {1927) ). This common
law doctrine, now termed issue preclusion, applics when a
fact “was actually litigated in a previous suit, a final
judgment was entered, and the party against whom the
doctrine is to be invoked had a full opportunity to litigate
the matter and actually did litigate it” and the fact “was
essential to the prior judgment” Chaney Bldg. Co., 148
Ariz. at 573, 716 P.2d at 30; see also Restatement
{Second) of Judgments § 27 (Am. Law Inst. 1982). In
criminal cases, we also continue to require mutuality of
parties or their privities as an additional element of issue
preclusion, see State v. Edwards, 136 Ariz. 177, 188, 665
P24 59, 70 (1983), which is consistent with the
Restatement’s more general issue preclusion rule which
applies in a “subsequent action between the parties,” see
Restatement § 27. When one of these elements is not met,

preclusion does not apply. See Kopp v. Physician Grp. of

Ariz., Inc., 244 Ariz. 439, 442 99 14-15, 421 P.3d 149,
152 (2018} (affirming Chgney and refusing fo give
preclusive effect to stipulated dismissals with prejudice
because no issues were “actually litigated™).

*3 912 No previous decision by this Court, however, has
considered whether a finding in a dependency
adjudication may have preclusive effect In a criminal
prosecution. On this issue, the State and Crosby disagree
on the appHeation of two issue preclusion cases. In Ferris
v. Hawkins, the court of appeals declined to apply issue
preclusion from one administrative proceeding to a later,
different administrative proceeding, finding the two
proceedings involved distinct legal rights and remedies.
135 Ariz. 329, 332, 660 P.2d 1256, 1259 (App. 1983).

Fitzgerald v. Superior Cowrt In and For County of

Maricopa involved a civil forfeiture proceeding in which
the trial court found that the defendant had not possessed
or used the items in question for any criminal activity, and
the court of appeals held that issue preclusion barred the
state’s relitigating those issues in a later prosecution. 173
Atiz. 539, 548, 845 P.2d 465, 474 (App. 1992).

913 Neither case is dispositive here. Fitzgerald involved a
“quasi-criminal” forfeiture proceeding and a later criminal
proceeding. 173 Ariz. at 34546, 845 P.2d at 471-72.
Ferris addressed successive administrative proceedings in
which the state may not have had adequate opportunity
and mcentive to fully litigate the issue in question in the
first proceeding. [35 Ariz. at 332 n.3, 660 P.2d at 1259
n.3. Neither case determined whether a finding in a
non-criminal dependency adjudication could ever have
preclusive effect in a criminal case; nor did either case
adopt a categorical rule applying or rejecting prechusion in
the circumstances presented here.

14 In contrast to Firzgerald and Ferris, here the court of
appeals relied on public policy to adopt a categorical rule
barring issue preclusion. The court recognized that the
California Court of Appeals reached a different
conclusion in Lockwood v. Superior Court, 160
Cal. App.3d 667, 206 Cal.Rptr. 785 (1984), but noted that
another California appellate panel had refused to follow
Lockwood as inconsistent with intervening California
Supreme Court precedent, Croshy-Garbotz, 244 Ariz. at
345 99 19-21, 28, 418 PAd at 1118, The court also
pointed to opinions from other jurisdictions that either
rejected Lockwood or reached a different result. Jd at
3454799 22-27, 418 P.3d at 111820,

915 As the court of appeals observed, Lockwood “is not
meaningfolly distinguishable from the case before us.” /d
at 345 9 19, 418 P.3d at 1118, There, the state brought a
dependency petition against both parents alleging abuse,
and later filed criminal charges. Lockwood, 206 Cal.Rptr.
at 786. Afier the juvenile court found no abuse and
dismissed the dependency pefition, the parents
unsuccessfully sought to invoke issue preclusion to
dismiss the criminal charges. /d Reversing the trial
court’s ruling, the California Court of Appeal noted that
although the dependency and criminal proceedings
tmvolved different purposes, such differences were
“perhaps relevant to res judicata in the broad sense” but
“not necessarily dispositive of the collateral estoppel
question.” /d at 787. Noting that the issue—whether the
parents had abused their child on a specific
occasion—was the same in both proceedings, and the
juvenile court had “expressly found no such abuse,” the
court of appeal found all elements of issue prechision
established and directed the trial court to dismiss the
criminal charges. /4 at 787-88. That same year,
Maryland’s highest court also applied issue preclusion in
similar circumstances, conchuding that the state should not
be given a second chance to prove alleped wrongful
conduct and cause the defendant “to ‘run the gantlet’ a
second time.” Bowling v. State, 298 Md. 396, 470 A.2d
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7567, 801 {1984} (quoting Ashe v. Swenson, 397 U.S. 436,
446,90 8.Ct, 1189, 25 L.Ed.2d 469 (1970) ).

f16 Other jurisdictions, however, have refused to apply
issue preclusion in the dependency-to-criminal context. In
so holding, courts have noted various policy reasons,
including a concern that the state, in dependency
proceedings, does not perform the “extensive preparation
typically required for felony trials,” Srate v. Cleveland, 58
Wash.App. 634, 794 P.2d 546, 551 (1990), and the fact
that the dependency and criminal proceedings serve
“disparate” purposes, People v. Gates, 434 Mich. 146,
452 N.W.2d 627, 633 (1990), as the juvenile proceeding
is meant to protect children whereas the criminal
proceeding’s “ultimate litigated issue” is the accused’s
guilt, People v. Moreno, 319 IlL.App.3d 445, 253 Til.Dec.
173, 744 N.E.2d 906, 912 (2001}

*4 17 We are not persuaded that these policy concerns
justity an absolute bar on applying issue preclusion.
Although criminal charges put at stake an accused’s
iiberty, dependency proceedings affect liberty interests as
well—the fondamental right of parents regarding their
children’s upbringing, see A.R.S. § 1-601(A); Kent K v.
Bobby M., 210 Ariz, 279, 284 § 24, 110 P.3d 1013, 1018
{2005) (citing Santosky v. Kramer, 455 U.S. 745, 753,
102 S.Ct. 1388, 71 L.Ed.2d 599 (1982) ), and a child’s
best interest, including “an interest in a ‘normal family
home,” ” see Kent K, 210 Ariz. at 286 § 34, 110 P.3d at
1020 (quoting Santosky, 455 U.S. at 759, 102 S.Ct. 1388).
Thus, we reject the suggestion that the state does not take
dependency proceedings as seriously as criminal
prosecutions, and we likewise reject the notion that the
state will forego dependency proceedings if issue
preclusion may apply. See Crosby-Garbotz, 244 Ariz. at
347 ¢ 28, 418 P.3d at 1120; Cleveland, 794 P.2d at 551.
Furthermore, the concern that the state “might be
compelled to present its entire criminal case in the
dependency proceeding,” Croshy-Garbotz, 244 Ariz. at
347 § 28, 418 P.3d at 1120, is unavailing. If the state
alleges that a child is dependent, it must present sufficient
evidence to establish the necessary facts by a
preponderance of the evidence. See A RS, § §-844(C). If
the state has such a case, it bears the burden of proving it.
If the state cannot prove a dispositive fact under the
preponderance standard, it is unlikely to be able to do so,
absent new or additional evidence, in a subsequent
criminal proceeding under the more-demanding standard
of beyond a reasonable doubt.

{18 Finally, the State argues that public policy counsels
against applying issue preclusion because “[tthe public
has a strong interest in the enforcement of our criminal
laws.” But the public also has a strong interest in the

enforcement of the laws regarding the protection of
dependent children. So too do parents have a strong
interest in the care and upbringing of their children, and
defendants have a strong interest in fundamental fairness.

[ € 19919 The purposes of dependency and criminal
proceedings are admittedly different. But issue preclusion
and claim preclusion are also different, and sometimes
mistakenly conflated. See Circle K Corp., 179 Ariz. at
425-26, 880 P.2d at 64546, ¢f Hawkins v. Ariz. Dep't of
Econ. Sec, 183 Ariz. 100, 103, 900 P.2d 1236, 1239
{(App. 1995) (noting that although issue and claim
prechusion “have similar purposes, they are nevertheless
different™). That two types of cases have different
purposes does not affect the application of issue
preclusion, but rather informs the application of claim
preclusion. See Lockwood, 206 Cal.Rptr. at 787, Under
claim preclusion, a final judgment may preclude later
litigation of other causes of action based on the
transaction or series of transactions out of which an action
arises, considering “whether the facts are related in time,
space, origin, or motivation.” Restatement § 24. However,
issue preclusion is narrower, and applies only to
determinations that were essential fo the judgment. See id.
§ 27. Furthermore, unlike claim preclusion, issue
preclusion requires that the issue be “actually litigated” in
the previous judgment. 450/ Northpoint LP v. Maricopa
Cry, 212 Ariz. 98, 102-03 99 25-26, 128 P3d 215,
219-20 (2006},

§20 Applying preclusion from dependency to criminal
proceedings is consistent with preclusion principles. See
Allan D. Vestal, Issue Preclusion and Criminal
Prosecutions, 65 lowa L. Rev. 281, 340 (1980) (stating
that if burden of proof in prior civil action was lower than
required in criminal case and state cannot meet lower
burden, prechision should bar attempt by state in criminal
case to assert issue found against it in civil litigation).
First, this Court has noted that “[c]ollateral estoppel in
criminal cases is not favored and is applied sparingly.”
State v. Goudeau, 239 Ariz. 421, 4559 134 0.8, 372 P.3d
945, 979 n.8 (2016) (alteration in original) {quoting State
v. Rodriguez, 198 Ariz. 139, 141 § 6, 7 P.3d 148, 130
{App. 2000) ). This language, which admittedly described
federal rather than state law, suggests that preclusion is
available in criminal cases as well as civil ones. Second,
absolutely barring preclusion in criminal cases is neither
supported by our precedent, see, e.g., State v. Litile, 87
Ariz. 295, 304-07, 350 P.2d 756 (1960) (adopting issue
preclusion in criminal cases), nor finds favor in the
Restatement, see Restatement § 28, cmt. g (noting that
reliefl from preclusion “must be the rare exception”
permitted “only when the need for a redetermination of
the issue is a compelling one™).
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*5 M1 The elements of issue preclusion serve to
alleviate many of the concerns raised by the court of
appeals and the State. If the State did not have a full and
fair opportunity to litigate an issue, then preclusion will
not apply. See Chaney Bldg. Co., 148 Ariz. at 573, 716
P.2d at 30. Issue preclusion may not apply, for instance, if
a subsequent prosecution is based upon additional,
material evidence of abuse that was not considered in the
dependency proceeding, or if the State were unable to
secure an expert witness in the dependency proceeding,
Additionally, preclusion does mnot apply where
circumstances are different, based on new evidence or
events giving rise to subsequent prosecution. Cf
Bennigno R. v. Ariz. Dep't of Econ. Sec., 233 Ariz. 345,
349 § 17, 312 P.3d 861, 865 {App. 2013) (no issue
preclusion of best-interest inquiry in second proceeding
where new evidence was presenfed nearly a year after
judge found severance would not be in child’s best
interest), The party seeking to invoke preclusion must
establish all ifs elements, and relitigation will be barred in
only exceptional criminal cases.

922 The dissent’s observation that dependency and
ctiminal proceedings are distinct and serve different
purposes, 19 28, 34, does not support a blanket rejection
of issue preclusion (though, as noted above, § 19, it is
relevant to claim preclusion). Moreover, the Restatement
illustration cited by the dissent, Y 31, is inapposite, as it
reflects the rule that one cowrt’s determination of an issue
will not bar relitigation before another court having
“special competency” to decide the issue. See
Restatement § 28, cmt. d. The juvenile and criminal
divisions of the superior court are each competent to
determine if a child was abused. Applying preclasion also
does not contradict the legislature’s intent; indeed the
dissent does not identify any statement of legislative
intent but instead imputes intent based on its belief that
preclusion should not apply. Nor do we obstruct the
exccutive’s authority to initiate prosecutions. Our opinion
does not prevent the state from pursuing paratlel or
successive proceedings; it only prevents the state from
relitigating a factual isswe that it had a full and fair
opportunity to litigate, which it could not prove by a
preponderance of evidence, and where the related
judgment has become final, ie. any appeals have been
exhausted. This no more infringes on executive
prerogatives than does a judge dismissing a criminal case
when the prosecution fails to present sufficient evidence
on an element of a crime. See Ariz. R. Crim. P. 20.

HL

(12423 Having determined that issue preclusion may apply
from dependency to subsequent criminal proceedings, we
turn to its application here. At oral argument, the State
conceded that there was a full and fair opporiunity to
litigate the issue at hand before the juvenile court, the
issue was essential to that court’s judgment, the issue was
actually litigated, and the judgment was final and valid.
These concessions are supported by the record.

Y24 The State argues that because DCS and the County
Attorney are not the same party, there is no mutuality of
parties, and issue preclusion cannot apply. The court of
appeals did not address this argument. See
Crosby-Garbotz, 244 Ariz. at 3459 18, 418 P3d at 1118,
We conclude that there was mutuality of parties. The
State, acting through DCS and the County Attorney, has
brought its power to bear on Crosby through both the
dependency and criminal proceedings. That different legal
offices handle different cases does not mean that the State
is not a party in both actions. The Attorney General’s
Office, which represented DCS in the dependency
proceedings, not only has supervisory authority over
county attorneys, see, e.g., AR.S. § 41-193{A)4), (5), but
is also responsible for handling appeals of criminal cases
originally tried by county attorneys, who must furnish that
office with a statement of facts and legal authority for
appellate pwrposes, see ARS. § 11-532(B). Cf
Cleveland, 794 P.2d at 349 (holding that the attorney
general and county atiorney constituted the same party for
preclusion purposes, noting that “[tlhe party against
whom ... collateral estoppel is asserted is the State of
Washington in both cases™); Galtes, 452 N.W.2d at 630
{(holding that the Department of Social Services and
county prosecutor are the same party for preclusion
purposes based on a “functional analysis™); People v.
Sims, 32 Cal.3d 468, 186 CalRptr. 77, 651 P.2d 321,
332-33 (1982} (holding that the district attorney’s office
and a county are the same party for preclusion purposes
because they both act on behalf of the state),

#6 [13W25 The State also argues that the issues are not the
same because the two proceedings “are governed by
different substantive law and different procedures.” This
argument misses the mark. The precise issue here is
whether Croshy abused C.C. on July 5, 2016, by shaking
her, causing bleeding in C.C.’s brain and eyes. This
factual issue was adjudicated in the dependency
proceeding against the State. The same factual issue is the
basis for the criminal charge. The State has not pointed to
any additional evidence it was foreclosed from presenting
in the dependency proceeding that would apply in the
criminal case, nor has i indicated any changed
circumstances that would make relitigation appropriate.
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126 Crosby is using issuc preclusion defensively as a
shield, not as a sword. This is not an instance of a
defendant attempting to use an accomplice’s favorable
factual determination against the government as offensive
issue preclusion—a situation that would present different
considerations. See Stare v. Jimepez, 130 Ariz. 138,
13941, 634 P2d 950, 951-53 (1981} (refusing to
abandon the mutuality requirement for collateral estoppel
in criminal cases). Here, the State failed to prove in the
superior court, at a lower burden of proof, that Crosby
abused C.C. and thereby caused specific injuries on July
5, 2016. This issue was essential to the dependency
allegations and was fully and fairly adjudicated during an
eleven-day trial with testimony from several expert
witnesses (including two experts the State called). The
State then chose not to appeal, making the juvenile court’s
judgment final for purposes of preclusion. In these
circumstances, the State camnot force Crosby to again
litigate the same issue.

IV,

127 We vacate the court of appeals’ opinion and remand
this case to the superior court to dismiss the criminal
charge.

TBMMER, J., joined by GOULD, I. and LOPEZ, ],
dissenting.

128 Arizona law empowers the state to address alleged
parental child abuse in concurrent ways. The Department
of Child Services (“DCS”) may initiate dependency or
termination-of-parental-rights proceedings in juvenile
court, see A.R.S. §§ 8-533 and 8-841 to 8-847, and a
prosecutorial agency may criminally prosecute the parent
in superior court, see A.R.S. 13-3623, The proceedings
serve different interests, and the legislature intended they
proceed separately. Applying issue preclusion in the
pending criminal case against Crosby for the common
factual issue adjndicated in the dependency proceeding
concerning C.C. interferes with this legislative structure
and the executive’s authorily to simuHaneously protect
children throngh dependency proceedings and vindicate
society’s insistence that everyone obey our laws. The
application also undermines the public’s interest and role

in criminal justice. I respectfully dissent.

129 The doctrine of issue preclusion has several
exceptions. See Restatement {Second) of Judgments § 28
{Am. Law Inst. 1982). Two exceptions apply here:

A new determination of the issue is warranted by
differences in the quality or extensiveness of the
procedures followed in the two courts or by factors
relating to the allocation of jurisdiction between
them...,

There is a clear and convincing need for a new
determination of the issue ... because of the potential
adverse impact of the determination on the public
interest or the interests of persons not themselves
parties in the initial action....

Restatement § 28(3),(5); see Hullerr v. Cousin, 204 Ariz.
292, 298 9% 28-29, 63 P.3d 1029, 1035 (2003) (applying
Restatement § 28).

%30 First, a statutory limitation on the juvenile court’s
authority in dependency proceedings compels a
conclusion that issue preclusion does not apply here. See
Restatement § 28(3). Although the juvenile court has
exclusive original jurisdiction over dependency
proceedings, see A R.S. 8-202(B), it has no authority to
adjudicate pending criminal charges concerning events
underlying the dependency allegations, see § §-202(C)(1)
(“[TThe juvenile court shall not consolidate ... [a] criminal
proceeding that is filed in another division of superior
court and that involves a child who is subject to the
jurisdiction of the juvenile court.”). Only the superior
court adjudicating the criminal charges has that authority.
Thus, the juvenile court here had no authority to
adjudicate  Crosby’s  criminal liability, and its
determination that DCS failed to prove Crosby abused
C.C. should not serve to effectively adjudicate the
pending criminal charge. See Restatement § 28 cmt. d
(stating a compelling reason not to apply issue preclusion
exists if “the legislative allocation of jurisdiction among
the courts of the state may have been designed to msure
that when an action is brought to determine a particular
issue directly, it may only be maintained in a court having
special competence to deal with it” and thus “after a conrt
has incidently [sic] determined an issue that it lacks
jurisdiction to determine directly, the determination
should not be binding when a second action is brought in
a court having such jurisdiction™).

*7 931 Issue preclusion should not apply here even
though the juvenile court’s determination was necessary
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to the dependency adjudication. An illustration in
Restatement § 28 supports this conclusion;

H brings an action for forcible
entry and detainer against W before
a justice of the peace. W defends
on the ground that the parties are
legally married and that under the
law of the State such an action
cannot be maintained between
spouses. The justice of the peace
rejects the defense, ruling that the
parties are not legally married. A
subsequent action for divorce is
brought between W and H in the
domestic relations court, which has
exclusive jurisdiction over divorce
actions. The determination in the
prior action that the parties are not
legally married is not conclusive.

Restatement § 28, cmt. d, illus, 9. Like the child abuse
issue here, whether H and W were legally married was
properly decided by both courts. And just as the domestic
relations court had exclisive authority over divorce
actions and thus could not be bound by the justice court’s
determination of a common issue, the superior court here
has exclusive jurisdiction in the pending criminal
proceedings and cannot be bound by the juvenile court’s
determination that DCS failed to prove that Crosby
abused C.C. Although the juvenile court is part of the
superior court and not a different court, as in the
ittustration, the illustration is apt. The majority disagrees,
asserting “[tjhe juvenile and criminal divisions of the
superior court are each competent to determine if a child
was abused.” See supra ¥ 22. T do not quibble the point,
but the legislature has decreed otherwise. By precluding
the juvenile court from adjudicating a related, pending
criminal case, the superior court is required to resolve the
charges against Crosby through the criminal trial process.
See Restatement § 28, cmt. d.

32 Second, a clear and convincing need exists to permit
a new determination in the pending criminal proceedings
because otherwise the public interest would be adversely
affected. See Restatement § 28(5). Section 8-202(C)(1)
reflects a public policy that the superior court is the
exclusive forum to adjudicate criminal charges when the
state concurrently files a related dependency action. Cf,
Quiroz v. ALCO4 Inc., 243 Ariz. 560, 566-67 9 19, 416
P.3d 824, 830-31 (2018) (recognizing that the legislature

has the primary responsibility to declare public policy).
Applying issue preclusion here frustrates that public
policy by allowing the juvenile court to effectively
adjudicate a ctiminal charge and displace the criminal
case. Cf People v. Gales, 434 Mich. 146, 452 N.W.2d
627, 632-33 (1990) (“[T]he purposes of a child-protective
proceeding and a oriminal proceeding are so
fundamentally different that application in this instance of
collateral estoppel would be contrary to sound public
policy.™); People v. Percifidl, 9 Cal.App.4th 1457, 12
Cal.Rptr.2d 331, 335 (1992} (refusing to apply issue
preclusion in similar circumstances reasoning, in part, that
the dependency proceeding “did not and could not reach
the need, paramount in any criminal proceeding, to
vindicate society’s insistence that every citizen obey the
penal laws™),

133 Apart from the legislative declaration of public policy
reflected in § 8-202(C)1), the public has a significant
interest and role in the criminal proceedings that is
nullified by the application of issue preclusion here. A
grand jury indicted Crosby under § 13-3623(A)(i) while
the dependency proceedings were pending. The State,
representing the public’s interest, has a right for a jury
selected from the public to determine whether Crosby
conunitted child abuse. See AR.S. § 13-3983 (requiring
both parties’ consent to waive a jury trial); Phx. Ciry
Prosecutor’s Office v. Yharra, 218 Ariz. 232, 235 9 14,
182 P.3d 1166, 1169 (2008} (“[Section] 13-3983 requires
that in all criminal cases the right to a bench trial is
conditioned on the prosecution’s consent.”). That right
does not exist in dependency proceedings. See Ariz. R.P,
Juv. Ct. 6 (“Proceedings as set forth in these rules ... shall
proceed in a manner similar to the trial of a civil action
before the court sitting without a jury....””). The public also
has a right to observe the criminal proceedings against
Crosby and examine the record, which was not the case in
the dependency proceedings, See A.R.S. §§ 3-208(F)
(providing that, with exception, dependency proceeding
records “shall not be open to public inspection”), -525(B)
(authorizing the juvenile court to close proceedings to the
public); Ariz. R. Crim. P. 9.3(b) (requiring that all
criminal proceedings be open to the public unless “an
open proceeding presents a clear and present danger fo the
defendant’s right to a fair trial by an impartial jury™).

*8 %34 The public’s interests in criminal proceedings
cannot be vindicated in a dependency proceeding. Likely
for this reason, issue preclusion is rarely applied in a
criminal case for a factual issue adjudicated in a civil
proceeding. Cf, Stare v. Edwards, 136 Ariz. 177, 188, 663
P.2d 59, 70 (1983) (explaining that Arizona courts apply
preclusion in criminal cases only rarely because, “[wlhile
the concerns of judicial economy may be a significant
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factor in applying the doctrine of [issue preclusion] in
civil cases, the ‘public inferest in the accuracy and justice
of criminal resulis is greater’ ” (quoting Standefer v
United Stares, 447 U.S. 10, 25, 100 S.Ct. 1999, 64
L.Ed2d 689 (1980) ) ), Gates, 452 N.W.2d at 630
(recognizing rarity of “cross-over estoppel,” between civil
and criminal cases); Gregory v. Commonwealth, 610
S.W.2d 598, 600 (Ky. 1980) (noting that issue preclusion
applied “civil to criminal” is “least commor™). Indeed,
although the Supreme Court has acknowledged that issue
preclusion can apply in the civil-to-criminal combination,
see Yates v, Unired Stares, 354 U.8. 298, 335--36, 77 S.Ct.
1064, I L.EA.2d 1356 (1957), overruled on other grounds
by Burks v. United States, 437 U.S, 1, 98 S.Ct. 2141, 57
L.Ed.2d 1 (1978), the Court has yet to do so. And the only
Arizona case to do so was a civil forfeiture proceeding,
which is “quasi-criminal” See Firzgerald v. Superior
Court In and For Coumy of Maricopa, 173 Ariz. 539,
54648, 845 P.2d 465, 47274 (App. 1992).

935 This is not a case in 'which the State pursued criminal
charges to get a “second bite at the apple” after failing to
prove its case in dependency proceedings—a scenario that
may result in the “rare circumstance” when issue
preclusion should apply. See Lucido v. Super. Ci, 51
Cal.3d 335, 272 CalRptr. 767, 795 P.2d 1223, 1227
(1990) (stating that “the public policies underlying
collateral estoppel,” including “protection of litigants
from harassment by vexatious litigation ... strongly

influence whether s application in a particular
circumstance would be fair to the parties and constitutes
sound judicial policy”). The State indicted Crosby while
the dependency proceedings were pending, and the
superior cowrt had exclusive anthority in that
circumstance to adjudicate the criminal charge against
him through the criminal trial process. See § 8-202{C)(1).
By applying issue preclusion here, the majority eradicates
that authority and bypasses the prosecution and public’s
interest and roles in the pending criminal proceedings.

936 To be clear, although issue preclusion rarely applies
in the civil-to-criminal context, I do not advocate a
“blanket rule” precluding application of issue prechision
in all criminal cases or even in those sharing issues in
common with dependency proceedings, as the majority
suggests. See supra § 22. But to accommodate public
policy, and particularly policies underlying § 8-202{(C)(1),
the court in a criminal case should always refuse to apply
issue preclusion to factual dispwtes resolved in
concwrently pursued dependency proceedings. 1 would
permit the criminal case against Crosby to continue. I
therefore respectfully dissent.
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